UNIT 2 – Types of Business Organization

One of the first decisions that you will have to make as a business owner is how the business should be structured.  All businesses must adopt some legal configuration that defines the rights and liabilities of participants in the business’s ownership, control, personal liability, life span, and financial structure.  This decision will have long-term implications, so you may want to consult with an accountant and attorney to help you select the form of ownership that is right for you.  In making a choice, you will want to take into account the following:

· Your vision regarding the size and nature of your business.

· The level of control you wish to have.

· The level of “structure” you are willing to deal with.

· The business’s vulnerability to lawsuits.

· Tax implications of the different organizational structures.

· Expected profit (or loss) of the business.

· Whether or not you need to re-invest earnings into the business.

· Your need for access to cash out of the business for yourself.

Sole Proprietorship

The vast majority of small businesses start out as sole proprietorships.  These firms are owned by one person, usually the individual who has day-to-day responsibility for running the business.  Sole proprietorships own all the assets of the business and the profits generated by it.  They also assume complete responsibility for any of its liabilities or debts.  In the eyes of the law and the public, you are one in the same with the business.

Advantages of a Sole Proprietorship

· Easiest and least expensive form of ownership to organize.

· Sole proprietors are in complete control, and within the parameters of the law, may make decisions as they see fit.

· Profits from the business flow-through directly to the owner’s personal tax return.

· The business is easy to dissolve, if desired.

Disadvantages of a Sole Proprietorship

· Sole proprietors have unlimited liability and are legally responsible for all debts against the business.  Their business and personal assets are at risk.

· May be at a disadvantage in raising funds and are often limited to using funds from personal savings or consumer loans.

· May have a hard time attracting high-caliber employees, or those that are motivated by the opportunity to own a part of the business.

· The life of the business is intimately linked to that of the owner. Lack of business continuity could be a disincentive in successfully negotiating long-term contract. 
Partnerships

In a Partnership, two or more people share ownership of a single business.  Like proprietorships, the law does not distinguish between the business and its owners.  The Partners should have a legal agreement that sets forth how decisions will be made, profits will be shared, disputes will be resolved, how future partners will be admitted to the partnership, how partners can be bought out, or what steps will be taken to dissolve the partnership when needed; Yes, its hard to think about a “break-up” when the business is just getting started, but many partnerships split up at crisis times and unless there is a defined process, there will be even greater problems.  They also must decide up front how much time and capital each will contribute, etc.

Advantages of a Partnership

· Partnerships are relatively easy to establish; however time should be invested in developing the partnership agreement.

· With more than one owner, the ability to raise funds may be increased.

· The profits from the business flow directly through to the partners’ who are required to submit personal tax returns.

· Prospective employees may be attracted to the business if given the incentive to become a partner.

· The business usually will benefit from partners who have complementary skills (eg Lawyers, Medical Doctors, Mechanics).

Disadvantages of a Partnership

· Partners are jointly and individually liable for the actions of the other partners.

· Profits must be shared with others.

· Since decisions are shared, disagreements can occur which may be contribute to the termination of the partnership.
· The partnership may have a limited life; it may end upon the withdrawal or death of a partner.

· Registration of Business Names Act restricts membership to only 20 partners

Limited Liability Company
A company is considered by law to be a unique entity, separate and apart from those who own it.  A company can be taxed; it can be sued; it can enter into contractual agreements.  The owners of a Company are its shareholders.  The shareholders elect a board of directors to oversee the major policies and decisions.  The Company has a life of its own and does not dissolve when ownership changes.

Advantages of a Company
· Shareholders have limited liability for the Company’s debts or judgments against the Company.

· Generally, shareholders can only be held accountable for their investment in shares of the company.  (Note however, that officers can be held personally liable for their actions, such as the failure to withhold and pay employment taxes)
· Public Limited Companies can raise additional funds through the sale of shares to the general public.

· Companies (particularly publicly listed companies) are subject to a greater degree of scrutiny and higher levels of accountability which can greatly benefit the leadership of the business entity. 

· A Company may deduct the cost of benefits it provides to officers and employees.

Disadvantages of a Company
· The process of incorporation requires more time and money than other forms of organization.

· Going public is also an expensive activity that requires greater levels of transparency and also exposes the founding members to the possibility of a hostile take-over. 

· Companies are monitored by various agencies, and as a result may have to complete more documentation to comply with regulations.

· Publicly listed companies are required to prepare audited financial statements which are costly and these should also be made available to the general public which is also a costly exercise. 

· Incorporating may result in higher overall taxes. Based on the Income Tax Act, the tax rate for individuals is 25% and the tax rate for corporations is 33⅓%.
Registering a Company

Under the Companies Act 2004, it became possible for a company to reserve a name for up 90 days before it is actually registered. The advantages of name reservation include 

  

1.       Establishing that the name can be used 

2.       Protecting the name from use by others 

3.       Allowing company to use the name for pre-incorporation contracts with certainty 
 Procedure 

In order to access this service, you will need to complete and submit a COMPANIES NAME SEARCH AND NAME RESERVATION FORM (Form 6) at the Companies Office of Jamaica. The fee is $ 2,500.00. Upon completion of the process, you will be issued with a letter advising that the name is reserved for a period of Ninety days. 

 Pointers for choosing a name 

  

The Registrar of Companies has the right to refuse any name which likely to cause confusion with another name already on the Register of Companies. 

· Names containing obscene language or indicating an illegal activity will also be refused
· Names implying connection with Royalty, or a Political Party must be justified 
· Certain names e.g. containing “Engineering” “Pharmacy” “ Medical” e.t.c. must also be justified 
The following documents must be submitted: 
1.
The Articles of Incorporation (Form 1A or 1B) which should contain the following information: 

  

A. The Name of the Company, which must include “Limited” as the last word of the name in the case of a Company limited by shares or by guarantee. 
B. The registered address of the company which must be situated in Jamaica; 
C. In the case of a Company having a share capital, the classes of shares, and the maximum number of shares the Company is authorized to issue; 

D. Restrictions, if any, on share transfers; 

E. Minimum and/or maximum number of Directors; 
F. Any restrictions on the business that the Company may carry on. 

  

The Articles must be stamped at the Stamp Duty and Transfer Tax Department (currently located at 111 Harbour Street, Kingston)

2.
A Declaration of Compliance (Form 2) 
This is a Declaration by an Attorney-at- law or Chartered Secretary engaged in the formation of the company or a Director or Secretary named in the Articles of Incorporation, stating that all the requirements of the Companies Act 2004 were adhered to when the Articles of Incorporation were being prepared. 

It may be signed by 

(a)
A Director or Secretary of the Company 

(b)
An Attorney-at-Law or Chartered Secretary engaged in the formation of the Company. 

and must be witnessed  by a Justice of the Peace 

  
3.
A Registered Office Notice (Form 17) 
This document records the Registered or Legal Address of the Company. 

These documents (mentioned herein from 1 – 3) are then examined to ensure that they are fully and accurately completed. If the documents are in order, then a Certificate of Incorporation is issued within five working days.
Removal of a Company

A company may be removed from the Register where the Registrar has reasonable cause to believe that the Company is not operating. If the company has ceased to operate and has no assets or liabilities the directors may request that the company be removed from the company's Register. The fact that the company has no assets or liabilities must be confirmed in writing by the Auditors of the Company.

In the event that a company is removed while it is still in business or owns property, it may seek restoration to the Register within Twenty (20) years of being removed.
Who Should Register?
· Any individual or firm buying or selling goods from an established address. 

· Any individual or firm offering services from an established address in a name other than its/their own, for example, John Brown offering services in his name need not be registered. John Brown operating as John’s Accounting or John Brown & Associates must register.

The following categories need not register: 
· Persons who buy and sell livestock 

· Persons occupying public market stalls and paying market fees.

· Firms established for social or welfare purposes, public service, religion, charity, education, art, science etc. whose income and profits are used solely for that purpose
Benefits of Registration

Registration offers a businesslike mantle and legal status which makes the following easier:


	• 
	Accessing loans and grants

	• 
	Obtaining contracts

	• 
	Operating bank accounts in the business’ name

	• 
	Establishing ownership of the business

	•
	Inspiring customers’ confidence


Businesses operating without registering at the Office of the Registrar of Companies are operating illegally. Once registered, your business is uploaded to the ORC’s website. This allows, for example, 
individuals and firms to check your company documents or business name online and make sure you are a legal business in order to offer you credit or do business with you.
Registering a Business Name
Business names may be registered at the ORC or partially online. Approximately 4,000 business names are registered every year, each requiring two visits to the ORC. Entrepreneurs can save time and reduce contact with the ORC to one visit by beginning the registration partially online. (Link to online business name registration) 

To register:
· Sole Traders must submit a BN1 form 

· Partnerships must submit a BN2 form. 

· If the business sells goods each applicant must submit three photographs certified by a Justice of the Peace or an Attorney-at-Law. In the case of a partnership, all partners must supply photographs. 

· Registration fee is $2,000

The Registration of Business Name Act offers two other registration options which are rarely seen:
A corporation registering a business name to act as an agent for a foreign firm or to act as a trustee for an individual or another corporation. The form used for this is the BN3 

Registration of an individual on behalf of another individual or a corporation as an agent for a foreign firm. The forms required are the BN 4 plus BN1 & BN2
Obtaining the Taxpayer Registration Number (TRN)
Requirements for Sole Proprietors 
A Sole Proprietor (excluding companies) must submit a completed and signed ‘Application for Taxpayer Registration (Individuals) – FORM 1 with the following: 

· Valid ID (as stated before) 

· National Insurance Scheme (NIS) Card 

· Business Name Registration Certificate (BNRC) – if business has a Trade Name. 

If the applicant’s trade name is different from his given name, the trade name/business name must be registered at the Companies Office of Jamaica (COJ), under the Business Names Act. If the individual already has a TRN, ONLY the Additional Information (Individuals) Form should be completed. 

Requirements for Partnerships 
The completed ‘Application for Taxpayer Registration (Organizations) – Form 2 signed by a Partner must be submitted with the following: 

· Business Name Registration Certificate (BNRC [If the Business Name is different from the Partners’ given names] a BNRC must be submitted). This is issued by the Companies Office of Jamaica. 

· Verification of NIS Registration (NIS Letter or Payment Card) 

· TRN and NIS for each Partner 

· ID for Signatory Officer 

Requirements for Companies 
The completed ‘Application for Taxpayer Registration (Organization) – FORM 2’ signed by a Director or the Company Secretary must accompany the: 

· Certificate of Incorporation 

Companies that were registered before February 1, 2005 
· Articles and Memorandum of Association (if the Directors are not named in the Articles of Association, either the Form 12, Form 13 or Form 23 under The Companies Act is required). 

Companies registered as of February 1, 2005 
· Articles of Incorporation (if the Directors are not named in the Articles of Incorporation, a Form 23 is required). 

· Verification of NIS Registration (NIS Letter or Payment Card) 

· TRN for each Director 

· ID for Signatory Officer 


Requirements for Overseas Companies 
The completed ‘Application for Taxpayer Registration (Organizations) – FORM 2’ signed by an Authorized Officer or the Local Representative must accompany the: 

· (a) Notarized copies of Registration or Charter Documents (if company is not registered in Jamaica) 

· (b) Letter of Registration (if company is registered in Jamaica) from the Companies Office of Jamaica (COJ) 

· Verification of NIS Registration (NIS Letter or Payment Card) if the company has employees in Jamaica 

· Form 19 or 31 (issued by COJ) stating Local Representative if company is registered locally 

· TRN for the Local Representative or Directors 

· ID for Signatory Officer 

Listing on the Jamaica Stock Exchange 
Listing on the stock exchange is not only beneficial with regards to the prestige associated with being listed. The following are some of the tangible benefits associated with listing on the JSE:

· Access to large amount of funds at zero-rate of interest (ordinary shares)

· Equity can be used to liquidate high interest debt and undertake long-term expansion plans

· The company’s debt to equity ratio along with its net worth will also improve

· Listing provides a greater level of liquidity to shareholders

LISTING on the JSE (Main Board)
The listing of securities on the Exchange is in the absolute discretion of the Council of the Exchange which may delegate such powers to a duly appointed committee. 
The minimum requirements for the listing of a company's securities are: 

· Total issued share and loan capital of $200,000 or more; the share capital portion being not less than $100,000. 
· In the case of ordinary shares, a minimum of 100 shareholders holding in their own right not less 20% of the issued ordinary capital (such percentage being not less than $50,000 nominal value) excluding the holding of one or more controlling share. 

Companies incorporated or Registered in Jamaica may be listed by one of the following methods: 
· Prospectus Issue:
an offer to the public by or on behalf of a company at a fixed price;
· Offer for Sale: 

an offer to the public, by or on behalf of a third party at a fixed price. 
· Offer by Tender: 
an offer to the public by or on behalf of a company or a third party by 




tender; 

· Placing: 

an offer through broker-members of the Exchange to sell the securities of 
a company to the public; 
· Introduction: 

where none of the company's securities is being offered to the public.

REPORTING REQUIREMENTS OF LISTED COMPANIES 

Listed companies are required to conform to provisions of the Companies Act of Jamaica and to provide the Exchange with annual audited financial statements with certain minimum information and within specific time periods. In addition listed companies are required to submit quarterly unaudited financial returns.
LISTING on the Junior Stock Exchange

Effective April 2009, small businesses in Jamaica have the option to list on the Junior Stock exchange. Companies may use this exchange to raise capital of not less than J$50 million and a maximum of $500 million. All of securities which are the subject of the company’s request for listing must be issued and fully paid at the date of the application to the Exchange. The company must have a minimum of 25 shareholders holding not less than 20% of the issued share capital.
Companies listed on the Junior stock exchange are entitled to the following benefits:

· Exemption from Income Tax for the first 5 years and half the corporate tax rate in the subsequent 5 years

· Exemption from taxes on dividends

· Reduced Trading fees, ie: JSE Cess, and JCSD trading fees-50% less than Main Board  

Franchising
Benefits of buying a franchise

Reduced Advertising Costs

Being part of a franchise means your business is part of national or regional advertising that is managed, contracted and possibly paid for by corporate headquarters. Advertising campaigns continue to increase brand awareness and drive traffic to your store. Even if you choose to secure additional advertising time, you might be able to reduce your costs by sharing them with other franchises in your territory. 

Name Recognition

Purchasing a franchise offers the important benefit of name recognition. Some brands, such as KFC or Juici Patties, are widely recognized, but even if you purchase a lesser-known brand (such as Chester Fried), your business can benefit from some amount of name recognition, which typically takes years to develop. Consumers prefer to shop where they know what products, services and level of quality to expect. 

Investment Cost

Before purchasing a franchise, the corporate office will make you aware of the costs associated with opening your own store. Your contact within the franchise will verify that you have sufficient assets to invest in the business, and she will require a corporate franchise fee. The advantage of the stringent financial requirements is that you know upfront exactly what your investment costs will be and that you can afford them. When opening your own business without the benefit of a franchise, you most likely will run into unexpected costs. 

Established Procedures

Buying into a franchise gives you access to established procedures in all areas of the business. This is helpful with site selection, store layout, inventory purchasing and hiring staff. If you have never done payroll before, you will appreciate having a system in place. 

Corporate Training

The franchise usually provides corporate training. Depending on your franchise, the training may be offered in all areas--management, marketing, bookkeeping, inventory control, security and human resources. Also, many franchises provide access to business consultants, generally other successful owners from within your franchise, who provide individual counseling to ensure your profitability. After all, the more money you make; the more money the franchise makes. 

Drawbacks of Buying a Franchise


Even with their allure, however, franchise ownership also carries several cons that should be carefully considered before making the decisions to become a franchisee. 



Risk 

Although franchising significantly reduces the risk of business ownership, it does not eliminate it altogether, and as with any entrepreneurial venture, the success of a business franchise depends largely upon the efforts and determination of the franchise owner. It is by no means guaranteed.



Comparison with other franchises

While brand recognition is listed under the “pro” column, it also has the potential to be a “con” in the world of franchising. Just as consumers learn to trust a brand based on positive experiences, one negative experience can turn a buyer off to your franchise, even if your particularly branch was not at all involved in the negative scenario. Thus, the very nature of franchises and one of their chief success components also can present a primary drawback of franchise ownership.



Lack of independence

Again, although proven systems of business offer great benefit to the franchise owner, operating within the franchise system also imposes limitations on the entrepreneur. He or she is often is not free to pursue creative ideas at will, as the franchisor requires adherence to established rules and regulations.



Management responsibilities

When considering buying a franchise, it is vital that you are honest with yourself regarding your management expertise and capabilities. This is an area that many do not automatically relate to franchising, but the reality is that franchise ownership often requires human resources and business management and development. And this is often easier said then done. Although prior experience is not always required, honest evaluation of your current skills is paramount to measuring your potential for success.


False expectations 

Franchising is by no means a “get rich quick” opportunity, but sadly many franchisees carry unrealistic expectations regarding their capacity to earn significant income in a short period of time. Just as any business requires extensive determination, hard work, and steady commitment, so, too, does franchising, and it is important that anyone considering buying a franchise business opportunity keep realistic expectations regarding the effort involved.

Sole Proprietorship





Easy to register


Owner has complete control


Owner receives all income.


Owner has unlimited liability.


Life of business linked to Owner





Partnership





Easy to organize, but needs agreement.


Partners receive all income.


Partners have unlimited liability.


Partners may disagree.


Life of business may be limited.





Limited Liability Company





Shareholders have limited liability.


Can raise funds through sale of stock.


Life of business is unlimited.


Incorporation process is costly


May result in higher tax overall.








